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STATEMK 



Ol 



1 1,6 t b, f 1] °f itat that tlio complainants nix 

1 < iiri ii J 1 I K ^ K _ * <* « « * • 


engage,I in the business of publishers of music und as co¬ 
partners are Ih. s„le mvnors of Hvo certain musical com.,,,- 
“itions ami vocal ■ •*-’ ’ — - 1 


select ions entitled 


4 % 


( JoM" and “Whisper Your Mother* 


lake Hack 



our 


I ti l Vi 



M 


that tho\ 


C 


'•'■mplicd with all <•( the requirements of the several 

lt ‘ ts ° f r °°r w *» regard to the copvright, law. and that 


ud musical compositions and •elections show that said 

co,n P^ with, and that Complainants 

are »'• only persons cntilled to publish and sell the said 


>trttutf 


I a Vi 


musical composition!) and soims. 


hat the defendant. George Rosey, is the manufacturer 
">*1 maker of certain wax cylinders torn mechanical instru¬ 
ment or dcvic, known as the-phonograph,” and that l.e.hav- 

knowl Ige of complainants* ownership, and in violation 
W. prep ;l! vd and manufactured certain wax evlinders 


rre.» 







2 


which were placed i„ ,t 

‘plionogranh ” . * bo mechanical d cv :,, i 

Of beln J rovoK-'V d ' atsaid cylinders, while aS U,e 

m e«aphone ti'!'*** sung into Oaoq *\ „,1" mne 

copyrighted m..J uI crannS” 6 poi “*' ' vllcwl 'y (be s„i,i 

d uced an d published, all j; ?'! ’", ,d ** repm 

ar g° , numbei ® of the aforesaid ,^ en< an * llilu been selling 

records of said words and music engraved 

•<• bill then alleges the extent of the ■ C ’° Kvngllte<180 "gs. 
an -juncion and accounting ' njU ^ an ' 1 ">** for 

On May 22 1*100 n i - n b 

paragraph five and a half ” as ‘ imcm]e<1 by adding thereto 

*- a * ,,at 

reproducing any number of these reconls ° f 

cilhci (he bill nor the amendment to the hill t 
alleges that the perforations or Indentation.^ " P °'' 

f ,,.i;, w b„. r Jiuu m<i lions on the wax 

alleoation th :°r ° ( " le 8eve, ' ,,l Sll «g» nor Is there any 
(gallon that the matter indented or perforated by the 

saplnre recording point in any way resembles the music 

and words of the several songs; all that is said is this: 

“ J hat said defendant, having knowledge of your 
oomplamants ownership of the aforesaid two musical 
compositions and songs and in violation of your 
complainants’ said rights. prepared and manufactured 
certain wax cylinders which were placed in the 
mechanical device known as the ‘phonograph 1 
which caused said cylinders to be revolved” that 
while in the course of being revolved under a certain 
metal horn or £ megaphone 1 in which words and 
music of said copyrighted musical compositions and 
songs were sung by I fie human voice, and tie- sound 
which was transmitted through said metfd horn or 
to what is known as a sapphire recording point hav¬ 
ing sharp even surface, and while the said words and 
sieal compositions and songs were being sting 
> said metal horn or megaphone the said cylinder 


music 
into 



3 


WHS revolved and the said words and music of said 

coiivriclited musical compositions and songs were 
engraved on said wax cylinders by means ot said 
saophire recording point lor the purpose ol reproduc¬ 
ing and publishing the said copynghted compositions 

and semes,” 


To this bill defendant filed u demurrer on the ground 
that complainants did not state in their said bill a case 
that entitled them to any relief, and that the bill did not 
show any infringement of the said copyrighted productions 
therein stated or any publication ot the same by the defend¬ 
ant within the meaning of the copyright laws of the t mted 

States. 

On April 22, 1900, the demurrer to the bill as amended 
was sustained and the bill dismissed and au appeal taken 
to this court. 


ARGUMENT. 

The only question involved in this case is whether or not 
the mechanism which produces a song with the tune as 
sung by a person is an infringement of the copyright laws 
of the United States, the song being reproduced by means 
of the use of a wax cylinder placed in the “ phonograph,” 
which wax cylinder has indentations thereon caused by a 

V v 

certain mechanical device operated by means of mechanism 
and the human voice, and whether or not the indentations 
on the wax cylinder are a copy of said copyrighted musical 
productions and songs. 

Whether or not the complainants have a common law 
property in “ Tak* Hack Your Gold” and “Whisper your 
Mother’s Name,” is a good deal like “The Flowers that 
Bloom in the .Spring,” it has nothing to do with this ca-v. 

No contention was made in the court below as to the 



I 


c.\i**f<"irt* or non-existence of (hi* common Jaw rmht 

pellrodid o.ut. nd that it wasaUduteh immaterial wh,.(l f 

or not at Common law I lie complainant* would hav** ^ 
ri^lit, because I lie only question involved in thi.s ' U 1 '* 
nliethcrw ii"t they bad a iii;hf under tI k t AUS 

tbf‘ ( lifted Matts, these laws having superseded the 

mon law. art in this <vn«e.,lion II,v is TOpportjT' 

In l.,'M initliority. In tin. wise ol Holmes v.v. |/ llnrt 
• s . i'. S-\ tli.. Supreme Court of the Cnit,«,| ,sim,,. s 

mg on tbia qnsaiinn, ffy ■ *>.|Ptik- 

Ilf 

, •' Tl id right of an author, irrespective of . 

ii' .m u productions and to a control of their J^w° 

Ofitidii, |,,.s td have he,.|i recognicod hv il 1 ’ ,_ 

uidii i.nr, hut to bare been so ill-defined that iw ' 

«*eh A The curliest reco!' , t, r 

coninion Jaw right is to he found in^ , ° U,JS 

< kc bmtionenf Company , u v,mr t«r <>f 

. Star Chninher promulgated i, - ,r I-« r T of the 

!(!.•!r K.'_ " "f. au,l ln H»<*, l>»8o. Ifi-m ...,,I 

...lice nsing , " ,u 

2“*7 ‘ rri'KHig, and the , , , lhe 

throughout the Ivjnorinm „ i n presses 

publication of unliceiiseil books' j',’,'? "V* t lV g ,lle 

( ' l;l ", ,ber ^ms (o hi.ve exemisi th ’ tb ® Sfi,r 

confisciition, a,,,] j,, , ' * P**W of 

interrupt!*, from Parliament „ 

m loll. From this time tire Ihw ® ,ts / li,oluio 'i 
^ een 1,1 nn unsettled cjt.io, 7 j seems to have 

nimle some efforts to restrain *1. >0 , l . ,gl1 Parliament 
Hie press—until t] iP ,,;„V/i ie ,Ic entiousness of 

rXm 116 *"* ** 

s*"*; raj' /& 


to ■' period Of f. d, of their 

C'lght v,:,rs. Xudvitlisfan, i ' . ' mrUen to twenty- 

baoceiy conrt otmttnnerfl f however, tl',,. 


^aooery court *r, thi 

" ,0 " l«a «d mdepmdenth h0 f b - v <*» 

Sy mili mi tell chJuion*?™’ “"1 

b X the Court of ivi„ w - s n , i* 1 '""'; 1 us too as lTOi) 
consul,.| cas e of jfj] “ b ,"\, the ve O’ carefully 

’* *0 Jw, 4 Burr, ^’J 03 , 



in u hit'll llu* right ot tin* uutVinr of * rhouipson's 

Si i- 1 *i i v 1 ton nnmopoh of tliiv work was assorted 

mol sustained. But a few v« ,tm then after tin* House 

of Lords, upon nn equal division of the judges, de- 
c I it red that tin* common law right had boon taken 

a wav In I lie ->1 date of \nuc, and that authors were 

* * 

litnil al in thrir monopoly h\ that act. Oonaldson 
/a l»crkci, I I»u it, -His. I bis remains the law of 
England to the present day. An net similar in its 
provisions to the sintnte of Anno was enneted by 
tiinp't ss in 17H0, and the construelion put upon the 
latter in 1 >oioildson vn. Becket was followed hy this 

court in Whialon v<t. Peters* «s Pet* fi91 fS: 1055). 

While the propriety of these doeisions has boon tin 
.subject of a good deal of controversy among legal 
writers, it s.-envs now to be eonsidered the settled law 
of this country and England that the right of an 
author to a mon6poly of Ins publications is measured 
and determined by the copyright act ; in other 
words, that while a right did exist by common law, 
it has been superseded by siaiuie. 35 


This being so, we now come to consider whether or not 
the action of the defendant was an infringement of unv of 

n v 

the rights given complainants by the several acts of Con¬ 
gress. According to the statutes, a person shall have a right 
to copyright certain productions among other musical com¬ 
positions, and shall he entitled to the exclusive property 
therein for a certain limited time, and if, after complying 
with the act, any person shall engrave, etch, copy, print, pub¬ 
lish, translate or import, either in whole or in part, or by 
varying the main design with intent to evade the law, any 
map, chart, musical composition, print, cut, engraving or 
photograph or chromo, or of the description of any painting, 
drawing, statue, statuary, model or design intended to be 
perfected and executed as a work of tine art, or, knowing 
the same to be so printe&^ptdQilisheil, translated or imported, 
shall sell or expose for sale any copy of any such map or 
other articles aforesaid, he shall forfeit to the proprietor all 


b 


*“* “ 10 S ,me sh “» * cpicl and ,v,rv 

*• "' "“‘o the;v'wish*tT:hi 1 !i' " U ®J*'»M* part of 

in which tlu, infringement 

stuncc on which i[ . , .. llh ' «Mb- 

m .. II,„ "■■ hisivcly . 

*»«,•... ,J : !™“ ..... 

..A teres 

w..rk » jsxns r . . . . «*-*•% 

aubstances. ’ rk 0,1 St °"" , "" 1 hard 


I m tlu r. Complainants do not bring the notion „f t |„. 
deR nrlan. vnflnn the word "ebb” mention,,! in the ,n,tub- 
I-.eh Wgnil.es to cut or bile with un arid or mordant; sped- 
finally to engrave by the use of a mordant, as to etch a de¬ 
sign on a co|i|ier plate; applied in the line arts either to a 
design or to the plate upon which it is made. 

Tiler® are no other words in the statute under which the 
action of the defendant could be included unless it he the 
words “copy.” “print;* “publish.** all of which words have 


a meaning given to them which meaning shows conclusively 
that they could not be construed to include the action of 
defendant. (\>py means to imitate; print, to stamp by 
direct pressure, from the face of types, plates, or blocks, 
covered with ink or pigment; publish means to cause to be 


printed and offered for sale, issued from the press, putin 
circulation, as to publish a book. 

When we come to the latter part of the statute, which 
speaks of punishing anyone who “shall sell or expose for 
sale any copy of any such map, or other article aforesaid;’ 
the fallacy of complainants* contention is apparent, for de¬ 
fendant has no copy nor has he made any copy of the songs 
in question. A copy is defined to be a duplication, a trails- 


criptinn, imitation of something, mid when the net says that 

shall bo a forfeiture of all the plates on which the 
^nni" shall be cnpieil, it shows conclusively that it mean* 
g liu'feitiiH of something that i- a copy o,- has resemblance 
t „ t|„. matter copyrighted. ami that matter is engraved, etc., 

on u sheet of some kind. 

\\V illicit stop hm widio.it furtlicr argument, but the 
law on thi*- question had been fully settled both in this 
country and in England. Since 1888 it has been decided 
in this country that perforated paper, made so for the pur- 

. .f the reproduction of sound, is not an infringement 

of tile composition produced, and this decision has been 
ucuuicsccd in and never been attacked. In the ease of 

Kennedy et al. m McT:. . 33 K-d. U-p.. P- 584, the Fed¬ 

eral Court, in eonsidering whether or not certain jierforated 

sheets of paper were an infringement of a certain Copy¬ 
righted song entitled “ Cradle’s Empty, Baby's Gone/* held 
that such action was not an infringement. The court 
among other things said that to the ordinary mind it would 
be a difficult thing to consider these perforated slips of 
paper as sheet muMC. In them there were no clefs, bars, 
lines or spaces or other marks which are found in common 
printed music, but only plain strips of paper with rows oi 
holes or perforations. Here in this ease we have nothing 
but a cylinder indented by means of certain mechanical 
appliances assisted by the human voice. Again, the Fed 
eral judge deciding the above quoted case, says: 

“I can not convince myself that these perforated 
strips of paper are copies of sheet music within the 
Sing of the copyright law. They are not made 
to be addressed to the eye as sheet music but tligy 
are a part of a machine. They are not designed to 
lie used for such purposes as sheet music,nor do they 
in anv sense occupy the same field. They are a 
mechanical invention made for the sole purpose., 
performing tunes mechanically upon a musical 

instrument/’ 


8 


s0 ’ 8 cylinrlor hero in qjaeetiosr. Tb* marks 
it ‘1« imi, rwembla sheet music. nor <lo they in any 

sen “ the sntoe Md. The cylinder Itself is a me 

mechanical invention, made for il„- »,]•■ purpose of tepro 

'I'lcing the human voice hy means of a plmnopeph, a part 
of which instrument the cylinder itself is. This cyliiuler 

is more akin to tin- harri-1 of a haml organ m- tli.it of the 
music box limn the perforated sheds of prapr f 

li wns contended that those perforated sheets of paper 
might be read, but the answer to that was that while certain 
)m- ivoos might, by study and practice, read music from them, 
M t as a practical question in the musical profession, or in 
the sale of music, they could not be recognized as sheet 
music, and that in no fair or proper sense could they be 
con si i 




In the case of Boosey as. Wright, 1st Ohancery, L. R. 
181*0, p. 836, the English court considered this same ques¬ 
tion, and, while not citing the McTamanv case, they come 

O a/ r ** 

t<> exactly the same conclusion. In this case the defendant 

* 

sold, for use in a mechanical wind instrument called an 
‘•acolian/’ perforated rolls of paper, which represented in¬ 
strumental music of certain songs which plaintiff had copy¬ 


righted, the songs being “My Lady’s Bower,” “The Better 
Laud.” and ‘-The Holv City.” The rolls were inserted in 
the instrument and unrolled by its action, and the passage 


of air through the slots in the rolls into the pipes of the in- 
-Trument produced mimical sounds, the pitch and duration 
of which were determined by the position and length of the 
slot'. The instrument also contained stops, swells and 


pedals, whereby variations of time and expression could be 
clh cti d at the will of the performer, and in the margin ot 
vl , m0 of the rolls there appeared directions as to time and 



■* 



hIic-I in uric within the m«0«g *t the copyright aet of 

'(H fJ but fortbof hold that Ilia direction* «« U. him-and 

reowon whirl, could be read by any portwm were an in¬ 
fringement of plaintiff’s copyright. Speakii .g of then- roll-, 

11 lO 



w - - 

“Tlie rails, so far as tlicy contain perforations, an*, 
itl f.„.|, used simply as parts of a machine for ihc 
production of musical sounds, not to,- the purpose <■! 

. Ik. Tlioy arc used as a means of appealing to 
the Blind directly through the. ear, not as m the case 
of a book through the eye of an ordinary reader, or 
through the. sense of touch in the case of a him. I 
person Some mechanical instrnmenls lor the I 
Lotion Of musical effect, as, for example, a music 
box and the barrel organ, Mem to have been knowt 
in itip Inst century long prior lo the passage of lie 
net of l e i- It was admitted, by Mr. Seriitton, m 
i i aide argument for the plaintiff, that if the con- 

-(Timlit to be placed by them m. the ad is- 

sound ihSvTi.l dec of ! ‘,„Usicb, , xi-adl , e 1 ..MnU®e 

within the meaning of the statute. Jf WJJ 
within the eon templataon of tli >e K > ^ 

fulto Joint out what the word hook was to^n.eim am 

include, would have l.eeu no less care u to 1. 

what the term sheet of music was 

cln.le and that it was not to include something m 

would not fall within the general acceptation o 



? J 


The reasoning of the court in the English cose 

to the contention of appellee under t te at 0 .. 0 f 

the indentations on the cylinder cause an . 



appellant’s copyright, then even „ 

whether it he cylinder, perforated ^ 

is an infringement under the act, notw thstanamg ^ 

that some of these mechanical inwnttOM _ ^ 

the time of the passage of the act mu au ’ 11 * 

of the act include J therein. 
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In conclusion, of appellants case ve 
what was said bv the Federal jiulge 

I'here are no 



cases 


desire to say exactly 

Wfr 1 # 

t’.ie McTamanv 

* 

directly or bv 


in 



analogy support the position of the complainants; and that 
it « ms, both upon reason and authority, they have failed 


an infringement of their copyright; 


to 'how 

C, * * ’ — 

therefore, the court below was right in dismissing the bill 
and such action on the part of the court should be affirmed 


J 


? 


I). W. BAKER, 

H. M. EARLE, 
Solicitors jor Appellee. 
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•D im & I h'TWlCII.EK, PlUNTKHH, WASHINGTON, 


I, . a.Ju.v 14.1000. 
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^ourt of the District of Columbia. 


Sr 




>TERN ET AL. 


z Rosey. 


> No. 2 


In Equity. 


i e- 


AT 








„ -/i 


. -I ERIC A, } 

IH I j 


--L ->1 

7 * 

j rj i H 
i J (U. 


- 






er-r . that in tlie supreme court of the District of 

f Washington, in said District, at the time 


£ - i k 




rI. the following papers were filed and proceed- 


eabove-entitled cause, to wit: 


t 


•■dP ■ 


-i iJl 



Bill of Complaint. 

Filed Apr. 23, 1900. 

Court of the District of Columbia 


3 m . 


Sties and Edward B. Marks,') 


< r\ m 


DiainaDts, 


i- V * 


j. In Equity. 


No. 21365. 


J? JL* 


•.•, E : - nr. Defendant. 




: r ..-r 


n oia, i 
-: r_ la 

Ijr ntpr 




j% A. i 


Jf k 


4 > 


x- v 


■ j 


tit 


; 


ft * 

'J 1 


i "f ) 


V\ v^ro 

t . -r C 


of the supreme court of the District 

1 term in equity : 

W. Stern and Edward B. Marks, 

„n,of the Uuited States and residents of the 
“partners trading under the name and style 








■# r ^ * 


L J> 


„„d C omp* 0 * _ ; Hizen of the United 

daut, George Ro*>J, “ but tenjpora rily re- 
t of the city of , iiereiuatter men 


jm 

J 


District of 


V Of 


XI 


Dl 



i M I jl _ 


A + -J 



to certain m u 


.. ssSSfiS* iiereiu “ fter ,ne ' 1 - 

lainants. as “R^^^Vrtuera^the sole 

- ° f TTX&S2& select, °" 3 









‘2 


JOS K I’ll \V. STEUN 


KT AM 


out it otl as fol low? 

Mother’s Name 


' s - ^EOikjjj 



th«^h2 Bftck , You f Gold ” aud 


ROS(fiy 


a 


Wl 


2 


musical compositions and soul on J^PrlSS** Yto, 
‘ ugust, 1896 and outlie 20th lay of J >ut the 8tlwf Stvi 

innhiQtuo .O' *K„ i, . IT? 1 " 1 ? Ueut S <>f section* „ l8 97. t'k' 


both inclusive, of the. Revised Statute 


ameuded, being whst ^kuw ^1^00^ 

\A T U Javv , t.0 


two printed copies of each of the'said mESl laW ’ ta vvhV? 
songs at the office of the Librarian of (\ ,1 Oom l>°sitions ,y() 
the District of Columbia. The *aiA ess at ' Vi ishii„ r i 


the District of Columbia. The said musi"cal*comnmii r 8 3 ll ' 0 gW 'j a 
for that purpose. Certified copies of said records o coof- by >'i 


licreto attached, marked Complainants’ Exhibits A 

fSii v e s a t ;'Ck “ ,is bi “ il,e as if ii >» *»***> 


co pyrightg are 
v ant] ¥ ' ^ 


find 

ere °f bad bee n 


4 1 hat your complainants have been publishing and solli,, 
au jnusical compositions and songs entitled “ Take Back V 16 
bold and Whisper Your Mother’s Name,’’and upon eaci?° U? 
every copy thereof published and sold by your complainants 

annearec anon the t uu_ n „ - t .* -i . Um l>'‘‘>nunts tlier 


appeared upon the title-page or front sheet of the sa.l the fo £ 
ing words, viz: “ Copyright 189t> by Jos. W. Stern & Co Ah 


rights reserved,’’ and also' “Copyright 1897 by Jos. W. Stern & Co 

q. t r » S , lt f r , ese jy e ^’ a ® provided" by section 4962 of the Revisec 
Statutes of the United States. Copies of said songs are hereto at 

tached, marked Complainants’ Exhibits C & D; that your com 

plalHants are the only ones entitled to publish and sell the sail 

musical compositions and songs and are sole owners of all rights ii 
any way connected therewith. b 

5. Unit the defendant, George Rose}', is engaged in the business 
and trading under the name and style of “The Universal Recorc 

Company,” and is the manufacturer aud maker of wax cylin 
deis foi a mechanical instrument or device known as th■ 


3 


<< 


phonograph , that the said defendant, having knowledge 
of your complainant’s ownership of the aforesaid two musical com 
positions and songs, and in violation of your complainant’s sau 
rights, prepared and manufactured certain wax cylinders whicl 
were placed in the mechanical device known as the “ phonograph,’ 
which caused the said cylinders to be revolved; tiiat while in the 
course of being revolved under a certain metal horn or megaphone 
in which words and music of the said copyrighted musical compo 
sitions and songs were sun : by the human voice und the sound 
which was transmitted through the said metal horn or megaphone 
to what is known as a sapphire recording point, having sharp, even 
sui face, and while the said words ami musical compositions and 
songs were being sung into the said metal horn or megaphone the 
said cylinder was revolved and the words and music of the sak 


, i * 1 ~ -- j wi v ui VLIV Oilll 

copyrighted musical compositions and songs were engraved on said 
wax cylinders by means of said sapphirerecordingpoj.it for the 
purpose of reproducing aud publishing the said copyrighted musi 
cal compositions aud songs, and iu violation of the rights of youi 





JOSEPH W. ST^RN ET AL. VS. GEOllOE ROSEY. 




lainants the defendant has been selling large 
C r in said wax cylinders with the engraved records i 
ftf ° r 1Tnf tin* said copyrighted musical compositions 

tTfl USl ' t * . . 1 . . ft i frd 1 ft l*& t ho + i 1 w\ t r rt i 


numbers of the 

(VM-esaiu ' i - k - .- . . . . o , - -of the words and 

ftI ‘ • 0 f tin- said copyrighted musical compositions and songs; and 

rBU u- complainants further state that they are informed, and being 
y°" me( l verily believe the same to he. true, that the defendant is 
,u producing and selling large quantities of tlie aforesaid wax 
" Huders with the words and tnusicof the said two musical composi- 
C -'. and songs engraved upon the same, notwithstanding the de¬ 
mons U|)lin i,i m by your-complainants that he cet 

doing. 


h Vltv 

cease from so 


4 


'h)g- 

0. That said defendant has produced large numbers of said 
* copies, as set out in foregoing paragraphs,and hasiiot accounted 

complainants, and your complainants are entitled to an ac- 
l ° ‘ V °ting for tlie profits derived from said publication (said profits 
couu co mpl>iinants are informed and believe amount to the sum of 
■ ° U thousand dollars), and to an injunction restraining defendant 
“ eu : ‘ auy more of said copies, complainants hereby waiving 

n 11 , ,i,t= tliev raav have to the penalties and forfeitures which they 
a a be entitled to' under the statutes of theUuited States as m such 

l ” a L made and provided. ., , , . 

Wherefore the premises considered, your complainants pray 

i That the United States writ of subpeena issue out of this hon- 

b,: ‘ t directed to the defendant, George Rosey, commanding 

him on a day therein named to enter ins appearance and answer 

"‘l »ut, l Geor ee Etosey, diWcver and make known to 

your complani of the mecluuiical device known as the 

which he has d> recorded the copyrighted musical com- 

phonograph engraver < “Take Back Your Gold,” “Whisper 

positions and songs e further discover and make—the 

V° lir “ftf rtStScytalcs .to 

S T zs SS2&4 SK 


lied to accoum. m -■■ . . 

ders so engraved and sold by 'to • made fiual at the 

5 4. That a preliminary J ■ the (lefeU( lant from 

hearing in the cause) be issmed ^ he has by means 

making or semhg Sa'd . wa * t J nvin ftg ^ie phonograph engraved am 

“ Take Back Your Gold and \\ h sper ^ further re- 


ake Back Your Gold and WW* ^ ^ imd further re- 

5. That your complaniants tw y tlie court to be equitable 

lief as from the premises may appear 

and just. JOS. W• STERN. 

vnWARD B. MARKS' 
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:PH W. STERN ET AI. 


Vs. 


Citv of New York, i 

' '<>unly of New York, j ss ; 



deJoSl/aa^hatti;^^^ ?* Marks - being first , . 

tmt IF 8 Hf; dpa 

U ' 0Se State<! U P“» ^rmauL°XrfU^tt f"* 

JOS. W. STJ3RN 0 b ° tru 

EDWA «» 15- MARKS 

*■ 


U( 



| 1^! “ d " or " 10 b * fo " - m 

6-8 Nolar y Public, N. Y. (h, 

lulled Apr. 23,1900. 

. I hereby eerttfy 11 ,atV»v V*^ D " :, ' AK ™ ,iNT - 4 

S c JJg Yo»r Mothe!y ^y *gMte»» Composition en 

Co Py right. dUed on entry No. 32214 oMs ,r AugUS , t8 ' 

I" witness whereof U„ ., , - . ou,n P , *> 

hereto affixed this k r# i, > sea I of the Librarian of c nil , 

uns n, ‘h day of March, l!)oo Congress has 

rn?i> nr/..,.._ 

[seal.] 

(Stamp.) 



HERBERT PUTNAM, 

% t’H0 WALD SOLBE 

Jie 3ister of Copyrights. 


Filed Apr, 23, 


1900. 


r 1 , ^ OP\ RIGHT DLPAHTMfxt ^ W F Cong *es,, 

titled T ? CC r! tl,y tb »t two copies of .n ’ ' ashin gton, L>. C 

RosenfSl wSSe^ ° U , r f*? U ' witten 4 SK?* e 

’ted on entry CiBM of F «brua 0 * te I n & Co., , 

In witness whereof the seal ofcopyright ^ Were cref 
hereto affixed this fiftbd^^^'^u of 5oL 


"« re ss has bet 


hereto affixed this fiftb ofM^^ 

HERBERT PUTNAM 

By thowald'SS figB**.. 

Xwster of Copy ,^ 


fsLAL.J 


(Stamp.) 



JOSEPH W. STERN ET AI 


J* 


vs. 


georue rosey 


0 


Demurrer 




Filed Apr. 23 



In the Supreme 


Court of the District of Columbia 



’ 8 , 


Jn Equity. No. 21305. 


Joseph VV. Stern ami Ehwabd B. 

Complainants, 

vs. 

GEOitGE Rosey, Defendant. 

Tlio defendant, by protestation, not confessing or aeknowlerlging 
all or any of the matters and thing* m the said bill of complaint 
contained to be true in manner and form us the same are Lh<-i<: 

8 et forth, doth demur thereto, and for causes of demurrer .shows that 
the said complainants have not in and by theirsuid bill stated sue i 
a case as doth or ought to entitle them to any such reliel as is 
thereby sought and prayed for in said bill against him. 

And defendant further says that said bill doth not stato any in¬ 
fringement of the said copyright therein stated or anv publication 
of same by the defemlaut within the meaning of the light laws 
of the United States. 

ItOSEV. 


• * 


We, the solicitors for the defendant, certify that in our opinion 
the above demurrer is well founded in law. 

D. W. BAKER, 

H. M. EARLE, 

Solicitors for Defendant. 

State of New York, 1 

County of Neio York, / * ,s ’ 

George Rosey, defemlaut in the above-entitled cause, de¬ 
poses and says that the above demurrer is not interposed for 

GEORGE ROSEY. 


10 


delay. 


Sworn and subscribed to before me this 19th day of April, A. D 
1900. 

GEORGE N. BOEHM, 

[seal.] Notary Public , N. Y. Co. 
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JOHKI‘11 W. STKKN KT A L. VS. UROR'IK UOSICV 


Amended Hill. 
Filed May 22, 1000 


n r 


Josrcru W. Sturn iot al., Complainants 

vs. 

Group b R oh icy, Defendant. 



Kquity. No. 21365. 


To the honorable the justices of the supreme court of the District of 

Columbia, holding a special term in equity : 

The complainants, Joseph \V. Stern and Edward B. Marks, amend 
the hill heretofore filed by them in this cause by inserting an addi¬ 
tional paragraph, numbered 6J. 

f>A. That tin* said defendant, George Uosey, in manufacturing 
said records would, after having secured what is known as a master 
record, to wit, a wax cylinder upon which the aforesaid songs 
1 I had boon perfectly engraved in manner aforesaid, which 
perfect or master record would be placed in the device known 
as the double phonograph and a wax cylinder upon which nothing 
had beau recorded placed directly under the engraved or master 
record, and by revolving the master record and unengraved cylin¬ 
der a double sapphire point would reproduce the engraving on tho 
master record upon the wax cylinder revolving below same, and in 
this manner said defendant has reproduced as many as 5,000 rec¬ 
ords ul your coin phi inauts’ aforesaid copyrighted musical composi¬ 
tions and songs from one master record, and has sold and is now 
engaged in vending and se lling Urge quantities of tho aforesaid wax 
cylinders, with tho engraving which reproduces the words and 
innsic ol the aloresaid copyrighted compositions and songs, not with¬ 
standing the demands made upon him by your complainants that 
he cease from so doing. 

DAVID M. NICUJIRUUER, 

JOHN 0. CUTTINGS, 

• tioVra for Comp Via. 

It is ordered that complainants be allowed to amend their lull as 
prayed, and that the bill stand as amended this 22nd day of May, 
A. D. 1000, and tho demurrer hereto filed to stand as demurrer to 

amended hill, 

JO II BA It N A HD. Justice. 
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gTTiiuN ” 


VS. QBOBOB BOSKY 


7 


Decree, 



Lfilo<l May 22,1900. 

, f the District of Columbia. 
Court ot tne ^ 


In the H»i - 

.... u Complainants,! . ' No. 2l3Go. 

w HtkbN ei Al -'’ Vii.qii> 1 )- 

[OSEVH W.o 



. . i , court pniv that 

om the above decree the “f^^^Qourt of Appeals of the Dia- 
niiLV he allowed an appei . . th@ court allowed upon the 

ititf giving bond iu tho sum of “ BARNARD, Justice. 
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Order for Preparation of Record. 


In the Supremo 


Filed Juu- 8, 1000. 

Court of the District of Columbia. 


Uhokok W. St nuN irr 
CiBOUOK Hob icy. 


AI i 


In Equity 


No. 21305. 


r l\> John R. You up;, Esq., cloik . . i - u 1(l above 

in,‘tisn make Up record i’nt* the Court of V^Wtluura : 
entitled cause and insert therein ihe billowing p h 

Bill .it complaint und amendment thoVoto. 

Demurrer, 

l)ocrotl * JOHN C. CUTTINGS, 

Solicitor for (fompla imints . 
M enioravtdum. 

Juno K, 1900.—Appeal bond filed. 
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w sTFUJ f ET AL. VS. GEORGE ROSE*. 
JOSEPH W. ST&h* 
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Supreme 


Court of the District of Columbia. 


United States of America, (_ ss . 
District of Columbia , 


('olum 


court of the Dist 

numbered from i 


led and 


m om 1 to 13 

record, as 


per 


this transcript, in 


cause No. 21365, in equity, wherein Joseph W 

Stern ct al. are complainants and George itosey is defendant as tl 
same remains upon the files and of record in said court. ’ i 

Jn testimony whereof I hereunto subscribe 

Seal Supreme Court my name and affix the seal of said cnnrf ? 
of Uie District of the city of Washington, in said District ’ 

i o *)/ U I. d r T. _ 4 r\ -4 j-y ^ — liV/t 


* ''tiumbia. 


1900 


) 



JOHN R. YOUNG, Clerk. 
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8 w - and Edward B. 

Appellants, 

vs. 

George Bosey. 


Columbi 
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1005, October 
Term. 



agreed bv 


O 


auie may be h» 
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in Drintiiin- n ° °* transcript; 

^«urt atfhe hS' a “ d 00P ^ 

/ \ i r » % . „ n * 


JOHN 
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cuttings 


jrffy for Appellants. 

' K Eli, 

ne y for AppelU 
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N T o . j 00o c winey for Appellee. 

Filed j|,r r i" l '"K re<^fd leal c n of ‘ 11 " ^'strict of Colam 

ul ' I2 ’ ly °0- Robert w n ! t ; v »r e, : ls ’ I)istri *" 
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OCTOBER TERM, 1900. 


No. 1005. 





BRIEF FOR APPELLANTS. 


Til is is an appeal by Stern and Marks, complainants 
below, from she final decree passed by the Supreme Court 
of the District of Columbia, on May 22, 1' DO, dismissing 
their bill of complaint. 

STATEMENT OF CASE 


A bill of complaint was filed by the appellants, who ate 
-partners, setting tip that they are sole owners and pro- 
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prietors of the two musical compositions and songs entitled 
“Take Back Your Gold" and “Whisper Your* Maher's 
Name; 1 ’ that as the owners of same they fully complied in 
even- respect with Sections 4948 to 4970, both inclusive, of 
the Revised Statutes of the United States, which is coin- 
monly known as the copyright law. The bill further sets 
out that appellants were engaged in publishing and selling 
the said musical compositions and songs, and as reejuired 
by the aforesaid Act oi Congress they had printed on front 
sheet ol each piece of music, the dates upon which each 
had been hied with the Librarian of Congress; copies of 
each song were made exhibits to the bill. The bill further 
stts out that tht: appellee, Rosey, is engaged in the business 
and trading under the name and stvle of u The Universal 
Record Company” and the manufacturing o' ‘'records" for 
tht mechanical device called the phonograph; that the ap¬ 
pellee, Rosey, having knowledge of appellants' ownership of 
the said musical compositions and songs and in violation of 
appellants rights, placed what are known as wax cylinders 
in a phonograph which caused the said cylinders to be re- 
\ ol\ed, that said cylinders while in course of being revolved 
under a certain metal horn or megaphone in which the 
musical compositions were played upon some musical instru¬ 
ment and the words of the song sung by the human voice, 
and the song, being transmitted through the megaphone 
to what is known as a sapphire recording point having a 
sharp even surface, which is a part of the phonograph, 
caused to be engraved on said wax cylinders a record of the 

mmk and words of appellants’ musical compositions and 
songs. 


1 he amendment to complainants’ bill states that after 
obtaining in this way what is termed u a master or perfect 
record, the appellee Rosey would place u the master record” 
in what is known as a “double phonograph” and uninedi- 
auR Inflow the master record” would place a wax cvlinder 
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upon which nothing had been recorded; the phonograph 
would cause both the wax cylinder and the master record to 

v 

be revolved one below the other; that a double sapphire 
recording point placed between the two, the master record 
and the wax cylinder, would cause to be reproduced upon 
the wax cylinder the engraving of appellants 1 musical com¬ 
position and song upon the master record; that said wax 
cylinder would then be a complete record of the words of 
the song and the music as played. That in this way the 
appellee has produced as many as 5,000 records from one 
“master record. 1 ' The bill further sets up that the appellee, 
Rosey, is vending and selling large numbers of these wax 
cylinders containing records of the words and music of ap¬ 
pellants' songs and musical compositions, and that your 
appellants are entitled to an accounting for the profits de¬ 
rived from said publication, which profits they are informed 
and believe amount to the sum of $10,000, appellants' bill 
waiving all rights to the penalties and forfeitures which they 

mav be entitled to under the Statutes of the United States 
* 

in such cases, made and provided; bill praying for an in¬ 
junction, discover}' and accounting. 

To said bill the appellee demurred. The case came on for 
a hearing on bill and demurrer; demurrer was sustained 
and bill dismissed, whereupon appellants noted an appeal. 

ASSIGNMENT OF ERRORS, 

First. The court erred in sustaining demurrer. 

Second. The court erred in dismissing the bill of com¬ 
plaint. 

ARGUMENT, 


In argument in the court below, it was contended by the 
appellee, that “copyright'\or the property which ail author 
or composer has in 1 i is creations, is derived solely from the 
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several Acts of Congress; that an author or composer’s 
common-law right of property in his creations had never 
been recognized in this country. In considering this case, 
the court below was evidently of the opinion that the right 
was solely a statutory right and in ascertaining whether or 
not appellants’ rights had been infringed, it was only 
necessary to examine the several Acts oi Congress to aseer- 
tain whether or not this mode of multiplying copies as set 
up iu the bill, was within the terms of the Acts. This 
we contend is wrong. 

Unquestionably an author or composer's common-law 
right in his mental creations prior to publication, is in force 
iu this country, and we respectfully submit that if the com¬ 
mon law is in force in this country at the present day, it 
must have been iu force prior to any statute passed by 
Congress. I f the common law was iu force prior to the 
original act of 1790, which the following authorities seem 
to conclusively settle— 

Wheaton vs. Peters , 8 Peters, p. 656, 

Part07i vs. Prong , 3 Clifford, p. 549— 
before we can properly construe the Act o’ 1790, it would 
become necessary to ascertain just what an author or musi¬ 
cal composer’s right to his mental creations were at the time 
this Act was passed. We need only cite the following au¬ 
thorities, which are the leading cases upon this question, to 
satisfy the mind of anyone learned in the law that, up to 
dn 1 Miglish Statute of 8th ol Anne, at common law an au¬ 
thor or musical composer had the sole and exclusive right 

to muliply copies and dispose of same after publication, in 
perpetuity. 

Miller vs. Taylor, 4 Borroughs’ Rep., 2340. 
Donaldson vs. Becket, 4 Borroughs, 2894. 

In this case the House of I^ords set the question at rest 
as to whether or not at common law an author or composer 














had the perpetual right after publication, to multiply copies 
of his books or musical compositions. The v ote upon that 
question, by the House of Lords, being seven to four in the 
affirmative, Lord Mansfield not voting, but from all the re¬ 
ports of the case, and from what Mr. Doan says in his book 
upon copyrights, Lord Mansfield, unquestionably, if he had 
voted, would have voted with the majority, so can there be 
any dispute at the present day as to what the common law 
of England was relative to this right? 

The contention, of course, will be made by the appellee, 

| 

that this is no longer a mooted question in this country, as 
in the case of Wheaton vs. Peters, 8 Peters, page 657, the 
Supreme Court of the United States has decided it; that 
court holding there was no common-law right so far as 
there being a right after publication, and the sole right that 
the author or composer had in his composition after publi¬ 
cation was derived from the Act of 1790, which was passed 
in accordance with the right vested in Congress by para¬ 
graph 8, af Article I, of the Constitution. We respectfully 
submit that, notwithstanding this decision, the right did 
exist at common hue. Every ground upon which the court, 
in its opinion, claimed to have decided this momentous ques¬ 
tion, has been shown to be fallacy. Doan on (dopyright , p. 22. 

Mr. Justice McLane, in his opinion, goes upon the theory 
that the common-law could not have been in force in this 
country except in so far as it had been adopted by the sev¬ 
eral States, and that the common law was never in force so 
far as the property in copyrights was concerned, in the State 
of Pennsylvania, basing this opinion upon the fact that there 
was no adjudicated case in England where this common-law 
right was claimed until subsequent to the Act of 8 of Anne, 
and the common law, in so far as the State of Pennsylvania 
was concerned, must have been the common law of Eng¬ 
land prior to 1668, the date of the charter to William Penn. 

!Heaton vs. Peters , 8 Peters, p. 357. 
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Ik ini'- 
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wr certainly if a decision l)v the House 

m W <# ^ 


Of Lords of England in 1774, found this property right in 
authors and composers at common-law, that decision would 
be binding upon any Court in the United States as to what 
the common-law of England was. Donaldson vs. Beckett. 


4 Burrows, p. 2804. There is no contention made in 
Wheaton vs. Peters , that the common-law if in force in this 
country, had been taken awav or affected by the Act of 8 of 

J * * m 

Anne, as said act unquestionably had no binding force upon 


the colonies and it has never been so contended; so if the 
decision of the Supreme Court of the United States in the case 
of // In at on vs. Peters , was grounded upon the fact that the 
common law was not in force in this country, and this 
common-law right could not have existed in Pennsylvania, 
owine to the fact that Pennsylvania became a colony in 
10{)8 and the right was not found to exist at common law 


until 1769, therefore it could not have been part of the 
common law brought over by William Penn ; and il the 
Supreme Court of Pennsylvania has repeatedly decided that 
the common law did exist in Pennsylvania in all its branches* 
and was the foundation of all the laws of that State since 


the decision in Jl'7/eato/i vs. Peters^ then the decision of the 
Supreme Court of the United States based upon grounds 
which has subsequently been swept away, certainly can 
have no binding force upon the questions involved. 

Our purpose in asserting that the common-law right ex¬ 
isted ; and taking up the time of the court in reference 
thereto, is that we contend that the statute of 1790 is cum¬ 


ulative in its remedy and is not a statute creating a prop¬ 
erty right, and if such contention is correct, the construction 
placed upon that statute as to whether or not the act pro¬ 
tects appellants trom an infringement such as is set forth in 
the bill ol complaint, could only he properly construed by 
taking into consideration that such a right existed at com¬ 
mon law. In other words, the right at common law ex- 
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istcd after as well as before ptilPlication, and the Acts of Con¬ 
gress only restrict the right to a time limited, and compel 
all who desire to hereafter assert the right of property after 
publication, to comply with the act prior to publication. 

And we respectfully submit any act which would be an 
injury or an infringement at common law is an infringe¬ 
ment of this property right at the present time. 

This right of property is in the incorporeal mental crea¬ 
tion ; the arrangement of combination of sounds which pro¬ 
duce harmony ; the arrangement of language or words in 
combination with each other, so when sung, spoken or writ¬ 
ten, they convey the author’s or composer's thoughts ; it is 
of very little difference whether the author places his 
thoughts upon paper or not. 

In reciting the song or playing the composition before 
publication, and anyone hearing them should make a copy 
in the manner the appellee, Rosey, has done, would this not 
be an infringement of the author or composer's rights? 
Unqestionably it would. Then if the right of property is in 
the words and music, and the terms of the copyright act 
has been complied with, why is it not an infringement of 
this right after publication? Whether or not the common- 
law right now exists, the contention that these records are 
not copies as they are not printed words and musical char, 
acters, is certainly mere sophistry. 

Section 49b5 of the Supplement to the Revised Statutes, 

reads as follows: 


“If am person, after recording the title of any map, 
chart, dramatical or musical composition, print, cut, 
engraving or photograph, or chromo, or of the descrip¬ 
tion of am* painting, drawing, statue, statuary , model 
or design intended to be perfected and executed a< a 
work of the fine arts, as provided by this act, shall 
within the term limited, contrary to the provisions of 































this act, and without the consent of the proprietor of 
the copyright first obtained in writing, signed in the 
presence of two or more witnesses, engrave^ etch , work, 
copy, print, publish, dramatize, translate or import, either 
in whole or in part, or by varying the main design with 
intent to evade the law, or, knowing the same to be 
so printed, published, dramatized, translated or im¬ 
ported, shall sell or expose for sale any copy of such map 
or other article as aforesaid, he shall forfeit to the pro¬ 
prietor all the plates on which the same shall be copied 
and even* sheet thereof,” etc., 

For sake of argument, admit that the only right appel¬ 
lants have is derived from statute, we contend the language 
of the several acts is broad and comprehensive enough to 
show that the clear intention of Congress was to protect 
after publication, authors and composers for a time limited, 
in their brain creations against infringement: that is to say, 
to give them the same rights that had been contended they 
possessed at common law, but to limit the time in which 
they were to enjoy the benefit thereof. 

This being so, and the appellants having brought them¬ 
selves within the benefit of the “ copyright ” acts, anything 
which would infringe upon the right to exclusively multi¬ 
ple copies and sell and dispose of the words and music of 
their songs would be an injury. 

The mode of copying is immaterial, as owner is certainly 
protected against any reproduction without regard to how 
it is effected. 7 Ency . of Lan\ 580, 2 nd Edition, 

'I’he word copy is defined by Samuel Johnson as “to derive 
it from”; “after his manner”. 

t 4 

They are not leSvS records of music and song because the 
words and music are recorded by means 01 indentation or 
engraving upon the wax cylinder, which cannot be read by 
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the eye; but only conveyed to the ear when placed in the 
phonograph. 

Copyright is defined as “the sole and exclusive liberty of 
printing and otherwise multiplying copies Thus copies 
multiplied by lithographing, Novella vs. Li/dlow ( 1852), 12 
C. Ik, 177; by shorthand, Nichols vs. Pitman (1884), 26 Cli* 
I >.,374, infringe. The symbols matter little in themselves 
the question in each case is, whether the defendants are 
multiplying copies. It is contended by appellee that these 
records are intended as a part of a machine as in Kennedy 
vs. Tammeney , 33 Fed. Rep. p. 584. In answer, we respect¬ 
fully submit that tlie “record” is no part of the machine, 
as the machine is complete when it has the wax cylinder, 
but when appellee makes a record of the copyrighted song 
and music on the wax cylinder, which “records” are sold, it 
becomes an infringement. In Kennedy vs. McTammany, 
there was a mechanical contrivance which, when placed in 
a musical instrument, would, by reason ol the inventor’s 


skill, operate mechanically and strike certain notes or keys 

of the musical instrument, and in that manner have the 

* 

musical instrument play a musical composition. 

One of the purposes of depositing copies of mental cre¬ 
ations is to place on file just what we claim to have origi¬ 
nated and what we claim to be our property. The conten¬ 
tion that the law protects you in your ownership of your 
creation, but limits you in the manner and form in which 
you shall vend it for gain; it is yours but you can only sell 
it in certain forms, and the Public that engage in the sale of 
your property for gain, and to your detriment, so long as 
they do not do it in the exact manner in which the statute 
provides, you are not injured. Such reasoning, we respect¬ 
fully submit, is a burlesque which might be entertaining 1 
it were confined to theory, but reduced to practice it becomes 

grievous. 

It will possibly be argued that when tlieown r <>t a copy- 


r. w. fdb ar.yoiK ; •; • - 

a copy of the song has the right to sing it as often as he 
chooses, make his living by means of singing the 
song, and that die sale of cylinders by appellee containing 
the voice of the party singing the song, who has obtained 


r:; ht by purchasing a copy, certainly has the right to 

:: in S 'hs'v^ra:,': and fldD copies of C ySafa i wi t h 

the song upon them as song by him. We respectfully sub¬ 
mit that the * record ,f of the song is what is sold, and not 


the voice, whether or not there is a right of property 
voice it is not necessary to argue, but there is a ; 
property in the song and music which appellants* on 

; ----- ;-* to 00mm dm vahse o' 

in other ways, than appellee l»s the legitimate r:Vht 


their rights. 

may be said in this way appellee advertises the songs 

How can this be so. 


Jf Mi 

benefit to the appellants 


on > uses songs which have been made popular at 
gTeat expense by appellant, in paying orchestras to play the 
mtBic and artists to sing the songs, for the sole purpose oi 
making the song popular and thereby- increasing their sale. 

It is respectfully submitted that the sale of the records of 

the music and song for the phonograph, is a business that 

appellants could engage in, and could purchase the wax 

cy mdere and make the records of their songs, but the 
appellee, hm not this right. 


The word * 
be “to make 
vulge.” 


venmTi . ** defined by .Samuel Johnson to 
generally known;” “to proclaim;” “to di- 


“ * applied to Copyright before publishing as re _ 

. * nas r>een held to amount to a 

the sole ricphi *?. m the statute as reserving 

the sole right to copy, publish, duplicate,” etc? 
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We most respectfully submit that it does not, If am 
tboror composer should read, mug or play Us comp kiom 


and multiply records of the composition for the pi 


and sell the records, as the appellee is heir k^ 



ing prior to complying with the act of Congress, would Head 
amount to a “ publication," and the amthor thereby loses aH 
rights to his creation ? We think he would. Then if this 
sale of records is “publication" why 



noz 



infringe when he multiplies copies in the above wanner and 
sell some? It will probably be contended that the "records" 
for use in the phonograph, do not occupy the same held as 
sheet music and printed songs We submit it is not ma¬ 
terial whether they do or not, bat as a fact they do. For 
instance, take a comic song, the “record** when p l aced in 
a phonograph gives not only the benefit of die woods of the 
song, but the expression and even the phrasing am be taught; 
and the music note for note which am* musician can dis¬ 


tinguish : farther, the emphasis , Probably one dtstii^iiisli- 
ing feature being a blind man can be taught the music and 
words from the use of one of the “records," as they appeal to 
the ear, and certainly the value in this kind of property is 
in its charm to the senses when hearing the song and music, 
and not reading the words and musical characters. Chil¬ 
dren and the uneducated with an ear for music, can get the 


benefit of learning a song from one of these records. 

1 In conclusion, we state that, to ascertain whether or not 
the appellants’ rights are infringed by the acts as set forth in 
the bill of complaint, it is essential that the court should 
have considered that there was a common-law right when 
construing the language of the statute, and if this is done 
it would be impossible to have held that the appellee had 
not infringed- And further, if the court believed that there 
was no such right known at common-law as an author or 
composer’s right after publication, nevertheless, in the in¬ 
terpreting of the Act, and to get at the intention of Con- 


gross, the court should have considered the contentions 

o 1 

which had been made from time to time, that this right did 
exist at common law, so as to ascertain whether or not the 

an act broad and 


intention 


of Congress 


was not 


pass 


comprehensive enough 


to give authors or composers after 

publication, the rights which they contended at common- 


law tliev had. 


However, we respectfully submit that, even 


m r* 


it the Act should be so interpreted 
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which did not heretofore exist in any form, either before or 
after publication, the language of the several Acts amendatory 
thereto, is sufficient to protect the author or composer from 
a multiplication oi his compositions in the manner and mode 
tlnn the appellee is charged with having done, and respect- 
full\ submit that the couit below should have overrule' the 


the demurrer witl i leave to the defendant to answer 


David M. Neuberger, 
John C. Gittings, 

Solicitors for Appellants. 





